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Dear Sir/Madam

The Republic of Malawi v Dr Hastings Kamuzu Banda and Others

We respectfully place before you this letter and enclosures.

You may be aware that we advise Dr Hastings Kamuzu Banda, John Zenus
Ungapake Tembo and Miss Cecilia Tamanda Kadzamira who are currently on trial
in Malawi on charges of, inter alia, conspiracy to murder. We instruct Mr Clive
Stanbrook QC who has been admitted to the Malawian Bar for the purpose of
these proceedings.

Further to the question put by Baroness Macleod of Borve, DL to The Rt. Hon.
The Baroness Chalker of Wallasey in the House of Lords on Thursday, 6 July
1995 (copy Hansard enclosed), we write to inform you of recent developments in
the trial.

The Defendants were arraigned on Monday, 10 July 1995 and not guilty pleas
were entered. Dr Banda’s plea was entered in his absence at the request of the
DPP. We believe that this is an indication of the difficulties caused by the Judge’s
Ruling that Dr Banda should be tried in his absence.

The Defence made representations to the Court that the DPP had still not complied
with the Judge’'s Ruling that the DPP should disclose documents to the Defence,
in particular, Witness Statements taken by the Police. The DPP maintained that
he had no such Witness Statements, but that the Defence could copy those
documents in his possession. The Defence attended at the offices of the DPP and
copied various documents, including Police Witness Statements that had not
previously been disclosed.

On Wednesday, 12 July 1995 an attempt was made to impanel a jury of 7 people
from a panel of 12. The Criminal Procedure and Evidence Code of Malawi
requires that jurors should be chosen from among those summoned for the area
in which the Defendants usually reside. Of the 7 jurors initially selected, 6 came
from areas outside of the Defendants’ usual areas of residence with only one
meeting the required qualification. The procedure of impanelling a jury was
therefore adjourned to Monday, 24 July 1995.

On Thursday, 13 July 1995, The Daily Times newspaper published a letter from
the Co-Ordinator of the Poverty Alleviation Programme to the British Council
confirming that a payment had been made from the Poverty Alleviation Fund at
the personal direction of President Muluzi for the private school fees of the son
of an important Prosecution Witness. The newspaper also published a receipt
from the British Council in respect of the funds. I enclose copies of the article,
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the letter and the receipt. We have been advised that it is difficult to see any
possible justification for such a payment being made from the Poverty Alleviation
Fund.

The matter of a payment for the benefit of a Prosecution Witness having come into
the public domain, the Defence lawyers expressed their concerns about the
possibility of an inducement having been given to a Prosecution Witness. I
enclose a copy of an article which appeared in the July 14 edition of the Daily
Times in relation to a Press Conference held on 13 July 1995. The Defence
lawyers also wrote to the DPP expressing our concerns.

The response of the DPP has been to threaten the entire team of Defence lawyers
with prosecution under Section 113 of the Malawian Penal Code. I enclose copies
of the relevant correspondence for your information. We are aware of the
provisions of Section 113 of the Penal Code and do not think that our conduct
amounts to any infringement of that provision.

You will see that we have informed the DPP that whilst we will comply with the
provisions of the Penal Code, we will not be intimidated by his threat from
properly and vigorously defending the interests of the Defendants. We have heard
nothing from the DPP regarding the payment apparently made to or on behalf of
the Prosecution Witness.

These developments are very worrying to us. We regard the DPP’s threat of
prosecution as a blatant attempt at intimidation and are concerned that this
intimidation may increase.

We are also concerned, in the best interests of our clients, to ascertain the extent
of financial inducements given to Prosecution Witnesses and the sources of such
inducements. We are sure that you will agree that it is a matter of concern that

funds contributed to by donor nations may have been used for the purpose of
inducing Prosecution Witnesses to give evidence.

In summary, our concerns are twofold. Firstly, we wish to ensure that we are
able to represent our clients without threats of prosecution or other harassment.

Secondly, we want to ascertain the extent to which aid funds have been used to
make payments to Prosecution Witnesses.

Any pressure that you are able to bring to bear in order to help us to achieve these
two objectives would be very much appreciated.

Kind regards
Yours sincerely

3& r\.a‘*g. Q\-&:\m’v

Bernard Clarke
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press the inlernational polal about the impanance of th
UN agreement on Strssdle stacks hot refer instoad |
the commen fishencs policy promotion, which docs ofn

voling—so that we can cunsider the aumber of
sea. Perhaps he could glso mention the faet j
common fisheres policy is irving 1o limht the nymber of
Spanisn boals af sea—

Moble Lords: Question!

The Earl of Clanwilliani: My Lords
noble frisnd comment on the fact that
fisherizs policy is trying to limit the num¥er of Spanish
boats at se3, while the European Comrfission is dusy
commissioning new {ishing boats for the/Spantsh fishing
Neet, and—

Neoble Lords: Order!

Earl Howe: My Lords, ! thank yy nobie friend for
his kind remarks and entirely agrge with him that the
conservation of stocks is a2 prime Buty of the European
Community, Thet [s why the annfial agreement on total
allowablc catches is conducted ygainst a background of
expen sclentific advice. My right honourable friend the
former Minister established afgroup 10 ook at all the
options for improving the CHP. [ is expected 10 have
completed its task by the fend of the year. It s a
wide.ranging review and agpropridte recommendations
will be brought 10 the fatiention of the Eurupeun
Commission, Meanwhile/ as your Lordships will be
awarc, the central issucfis that the available fishing
effort is greater than thy fish stocks can stand. To that
cnd, we 2im 1o reduce fhe size of our fleet in commeon
with other member sigtes, including Spain, to meet our

would my
he common

the agriculture brief, perhaps [ may

last appearance wi
is Dispatch Box for the unfailing

thank him f{rom

on Nsheries pollcy, as it has developed, Is
beginning t¢ make the common agricultural policy look
like 3 beagbn of common sensc and sweel reason?

owe: My Lords, | am extremely grateful to the
td. 1 100 have much enjoyed and appreciated
our exghanges over the Dispatch Boxes over the past
nd-a-quartcr years. | very much appreciate the
ctive way in which he has approachcd our
exchfinges. In reply ta the noble Lord's question, 1o put
it its mildest. the CFP is far from perfect. In
pajticular, it is 100 bureaucratic. As | have sald, we are
iewing our approach to it and shall continue 10 press
r improvements. However, there are beneflts as well
drawbacks o the CFP and any changes will nced 1o

Dr Hastings Banda
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mera-Cempbeivf-Croy: My—tordsrdoermyneek
fAced agree that since many fish migrate betwee
Walers near (he shores of different countries, regulati
and resiraint are what maner most in the areas in
near aorth-west Europe because fishing method

lechnology are now lethally effactive?

Ea;l Howe: My Lords, my noble friepd draws
aliention {0 an extremely imponant point. Alough one
may have capacity targews, total ajlowab)
technical conservation mieasures, they/have to be
enforced properly. It is perhaps a truls
are no respecters of boundaries, but té CFP is & more
effective vehicle for policing those Poundaries and the
entitlements of member states than unilateral action
could ever be.

Lord Besumont of Whi
Minister aware that efforty/ to reduce fishing by
decomnussioning seem 10 by more than outweighed by
the efficiency of the vessels which catch the fish? As
there |s considerable evidghce, as submitted (o the North
Sta ministenial conferedce, that supplies of cod In the
North Sea are likely 16 fall below what Is renewable,
what do tho Governpient propose to do?

Earl Howe: /My Lords. the Governmen!'s
decommissioning plan is only part of a raft of measures
will deliver the nocessary rosulls in
terms of congerving stocks, which is most important.
The Goverynent recognise that in the longer term the
state of Horh Sea cod stocks remains a matter of
concem.

y: My Lords, is the

udent levels. However, given the large size of
k. which at current teduced levels still number
ovey/500 million fish, and its exiensive distnbution, it is

thought [ikely that North Sea cod will become

X X

326 pm,

Baroness Macleod of Borve asked Her Majesty's
Government:
What representations they are making to the
Government of Malawi lo ensur¢ a falr trial for Dr.
Hastings Banda and others.

The Minister of State, Foreign and Commonweaith
Office (Baroness Chalker of Wallasey): My Lotds, as
a party to the Intemational Covenant on Civil and
Political Rights, the Malawi Government are obliged (o
give Dr. Banda and hls co-accused a fair and public
hearing. We expect those obligations to be fulfilled
completely, We shall be monitoring the trial snd note
that the delence counscl is British. There are no grounds
at this stage for us (o make representations.

Baroness Macleod of Borve; My Lords, in thanking
my noble friend for her helpful Answer, perhaps | may
also thank her on behalf of the people of Malawi for all
that she has done over many years to help that very poor

but very beautiful and kind country. However, in view
of what she has just said, is my noble friend aware thay

Dr, Hastings Banda

=be-cenvidered-with-great-vare—

AM LOINFAGHH

on ldth February 1995 the Director of Public



1445 e, Hasings Bangda
Presecutions of Malawi said on the BBC World Servies
ihat the decision to arrest Dr Banda and others was
entirely political and not made by his depanment?

Barcness Chalker of Wallasey: My Lords, [ am
siways pleased o do all that I can for poor countnes in the
world. 1 was, of course. aware of the comments thel had
been niade on the BBC, but not all conunents that have
been made on the BBC and in other places about thai
situation have heen wise or accurate. We have sought to
casure taat the trial is properly conducied, We have
through our “Good Covernment” Initiative arranged
training in the UK on the conduet of jury tnials for
Muluwian judges, including Justice Mkandawire who is
presiding at this trial,

Lord Molloy: My Loids, may [ ask the Minister to beur
in mind that this country of ours is looked an throughout
the world as the country that created democracy and
decent justice? To that extent, will she add to the excelient
statement that she has just made by assuning the House
that we shall attemp! to ge1 the support of all democratic
couniries on this issue” | believe that our country can
provide that lead and that we shall be supported,

Baruness Chalker of Walluseyr My Lords, this is a
vaty vexed issue but, as the noble Lord knows, we have
not only svught to promete sound democracy inemerging
countries, but to casure that they have the training and the
institutional capacity to run & proper judiciary which has
due respect for human ngnts. [t is critically important that
uman rights are properly respected both In Malawr and
other countries. There have been impravements in the
past yearor so In Malawi Where democracy is to flourish,
it 1s mght that there should be freedom of the press,
frecdom of speech and full regard for the courts of law.

Lord Buyd-Curpenter: My Lords, is my noble (riend
aware that Dr. Banda is a very old man with & very iong
and distinguished 1¢c0id of public service? Will she
assure (ne House that Her Majesty's Tovernmen! are
watching carcfully 1o sec that, if he has o be put on (rial
at all, he has & fair trial?

Baroness Chalker of Wallasey: My Lords, we are all
aware of the many years of dutiful service that Dr,
Hastings Banda has gtven to Malawi, We have been at
pains to ensure that any trial, and particularly this trial, is
conducted properly. The trial is now expesied 10 stan on
Oth July when the judge will hear picas. The jury
selection is planncd for 11th July. The whole world's ¢ycs
will be on the conduct of jusiice in Malawi That is
absoluiely right and proper,

Lord Judd: My Lords, coes the Minisier agree that
merely because of the tyranny and repression which
characterised the previous regime It is tremendously
important that this tial, of all trials, should be conducied
in & way beyond reproach? Does she realise that she will
have the full support of this side of the House in ensuring
that that happens? Wil she inform the House how much
prionty is glven within the aid budger (owards
strengihening the administration of justice as pan of good
govemance in the third world, to which the Government
Are comimtted?

{8 JULY 1998)

Chuld Support Bill 1246

Baroness Chalker of Wallasey: My Lords, | gm
Brateful to the noble Lord, Lord Judd. He |5 tbsolutely
right: this tnal must be conducted in & way that is beyond
feproach, That is why the United Kingdom has focysed
Much of its suppont for good government on the proper
training, for jury tnals, of judges and of others. Tcan give
the noble Lord details of the fraining attachments: six
High Count judges and two Supreme Coun judges are
being trained in this country; and three jury tral
workshops are being conducted in Malawi to ensure that
that happens. [ am glad that we have the full suppon of the
Opposition. All the work that we are doing in institution
bullding in Malawi and other countries is designed to
make them self sufficient in running a system which is
responsible and which enables every person to be heard
before a coun, with a proper defence, and that they be
Judged innocent until they are proven guilty,

Employment Rights Bill {H.L,]

!!! ll.lll.

The Lord Chancellor (Lord Mackay of Clashfern):
My Lords, [ understand that no amendments have bean se
down 1o this or the next Bill standing in my name on i
Order Paper and that no noble Lord has indicated a wh
{0 move a manusenpt amendment or to speal in
Cemmittee on either of them. Therefore, unless any foble
Lord objects, [ shall beg to move in 2ach case
order of recommitment be discharged.

Moved, That the order of recommi
discharged.—(The Lord Chanceilor.)

On Question, Motion agreed to.

Industrial Tribunals Bilf[H.L.)

The Lord Chancellor: My Lords, Yunderstand that no
amendments have been set down teythis Bitl snd that no
noble Lord has indicated a wish 6 move a manuseript
amendment or to speak in Commitee. Therefore, unless
any noble Lord objects. I beg j6 move that the order of
recommitment be dischargea.

Moved, That the ordér of
discharged —The Lord Clfancellor.)

On Question, Motion

recommitment  be

} |Applications for departure directions):

Carter moved Amendment No. 1

L. line 3¢, leave oul from beginning (o end of line 7 on page 2
e noble Lord saig: My Lords, in Committee [ moved
amendment which dealt with the question of how
pplications for a departure direction made outside the




BLANTYFIE HARARE MK800 SINGLE

Stagecoachh

el A

|
(

Trying harder to agrve you betier i

\;— ikt

s N e

e
A& 3

<3

TR

1 i§ but  the { By Times Reporter
= yress's  duty
v E | rassanyi. (B chainnaa) oo the Beit-  duy and sigard by Ad.
e 8 SHERRSORHSIS. - el Kennedy acknowiedyging
g‘ = bility to the The tenor 15 0 ecelpt of tie saad tunds.
uubm “that bind us to The assisiince

directive froun the slaly
prasident which 1eveals
that a sum of Ki9,000 in
s fimm of & cheque NO.
DT 1475135 dated 30th
June 1995 was poud to the
Hritish Council, an pay-
ment for raining for Mry

iy publicise sctivities in
“ the high seat of gov-
# grnment which are in-
- congruous with their

 pOEILioN ug entrusied ©
- them by the people,

wity reqquested K
E. Kamwana fiam Mr

rected Mr Kakh
drveit funds from

For e rgming i Ndulatha
try Mrx.

Muluzi, who in wirn di-
ahwe (o
the Puv-
ey Allevuttion Fummd oy the
Buush Council wna Cover-

Helow s o let- i, Ramwinis's  son,
ter trom Sam Kakhohwe,  Ndilathi. The amount's g Yetter coprad i Mrs. 1
+ ahig Natignal Cosordinatar — equivalent 1o R26.39 Kamwana, wite of the late

01 the Poverty Alleviation
" Fumld, (el wilich State
President Bakili Muluzr s g

Pourds sieriing.
e et (s
recepi duted the same

Potice, Mr. Muc Kamwina,
s

davir Mr Tuleawa

TRAINING TOR AR N. KAMWANA

| peder W pun oty DLWEZEERID At 2408 April, 1993 A addivaa 1o A E
Kaniiavatit
Cileney thie Prsshlers San Killy disecen des an

1o phzuged W e FOd o s Bag : k ‘
7 Foverly Albeviati 1 i suppon oF M

|
| T \.un valein 1o SR20.29 s ikl e al Lo
I Ml Koo 's silugatnnt

Plecse (il enchased o R [ ESLE ated il Joie IR
1
i it o¢ 1609000 UD
Tite iy Ll pEOCOssHig TG i, 8 thagdy JCprotied

Yowna Niely.

=y
Ak 3uh June J39S |
. Ak

former Ingpectus General of

MRS. KAMWANA

Hecvived from

W Q €

{ \i ki

(i words -

‘-__“-4; . \

buing .. ..

For and on buhalf of The Brilish Council

a8

"I'he Britte} Councll

i \ Q o ";‘7‘.) f\,&‘ (‘ ?r .cf-‘\.\.i‘l.-.”..‘.).. rﬁ‘n‘__ “‘.‘..". tienaohp Ricias
=la L) xdb}.u..‘ E L Qi ....V-" T :;:“ r
...... V. O Faets .A‘.‘...‘A'J,g..‘. SRRy
e e e e
e sumel. k)( ."— (" .'7".'..{’.'?!.‘....:.‘"\2 Wl m -“i"'I-S’-'v-‘C-‘

55 )u N, N‘Q*\(‘“m\_,ﬂ.,

L 2-2=1 7-3-1°%

&.\\‘“ -J E

e

e Y

\ il y
,J—',,H ’vl"-[ kbt l

30 Kokluwe {
NATIONAL CO-ORDINATOR : |
POVERTY ALLEVIATION PROGRAMM K

s 1 v dnd

y TR

THE MWANZ

JURORS YET TO BE SELECTED.

By Rankin Nyekanyeka

THE Mvwanzs case Wai

fe Lraswos Teiawa
Frieat s gt Qliger (1T ﬂr ) J M—N—"— ,J\J\a 1 8 4 9 2 9
Vi Hegiah ©odueld i . T =
I 14 i":l‘lJU:‘:; t | tagislored i Englasd 0n m cnnrniy ne 308431 VAT, mw-mnmm ;
é ok e I S — L
e B a0 R
'}

araa in Blaniyre while second

adjourned indefinitely y day
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the Criminal Procedure and
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The Director ol Public Pros-
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socused Mr. §.7.1, Tembeo, third,
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MacDouald Kalemba and fifth,
MacWilllan Lungual ire frony
T/A Chitukula's area in
Lilongwe. i
“The selectiug ut jurors B
vory linurtants, 1t of funde-
mental importance,” British
lawyer Cllve Stenbrook of the
defence counsel cmphasized to
Us: court & technicalities on the
Jurcts were being soted out. -
Qne such techhicality was
the rulin of the jurors. The
defutice counsel profcrred that
five coene from Lllongwe and
twa from Blantyre as the mujor.
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PAF/C/13 J0th June 1995

Mr Francis Tchuwa

Project and Training Officer (CFT)
The British Council

P.O Box 30222

Lilongwe 3

Denr Mr Tchuwa,
TRAINING FOR MR N. KAMWANA

I'refer to your letter LLW/2610/52 dated 24th April. 1995, and addressed (o0 Mrs E
Kamwina.

L am pleased to inform you that His Exceltency the President has Kindly directed that an
amount equivalent to £826.39 be paid out ni the Poverty Alleviation Fund in support of Mr

Ndilathu Kamwana's cducation.

Please find enclosed cheque No. D{ (47513 dated 30th June 1995
A
in the amount of K19,000.00.

The delay in processing this matter is deeply regretted,

Yours Sincerely,

S (e,

Sam Kakhobwe
NATIONAL CO-ORDINATOR
POVERTY ALLEVIATION PROGRAMME
cc @ Mrs E Kamwana V/

P (). Box 5878
Limbe,
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8 regions in Malawi, and
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v Humnwana's sob,
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U3 pues o0 w ey that the
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cacting (0 an wbcls that appeared on this
pipe yestorduy steting that Mrs. Kunwana,
widow of tha lute former Inspeetor Gener2l
of Police, had reveived finuneial help from the Fove
Alleviation Fund as dire
[resident Bukili Muluzi, the defence lawyers heid o
press confezenee yesteniay at whichthey deplared that

cted by is chuiiman, siae

infermation frum  her
through financiai snduce-
maent on the Mwanza case,
the officer hag since hud lns
charge of murder reduced
Lo Misuse ol eihee Bevause
he will he used as witness
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released on b, {in Mulawi
the DPY has such powers)
¢) that Mrs, Kamwana ber-
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Alleviation Fund snd from
other sources.
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S
lawyers would do if
government stayed pul and
ihe luwyers had cheched with
the Hritish Council (o dseer-
L GGl

"We (g samply reacting 1o
what we read and we are
responding us concerned
defence lawyers. 1t is up to
elitwy British Council g the
Nationsl Co-ordinator of the
Fund w cry foul or Jorgery
and 1ake it up with the paper.

‘His (o their eredibilny,
whether they do somerhing
about our request or noth-
ing. We are not demanc-
ing, butsiniply putting out
arequest,” offered defence,

Onereporterquestinned
the credibility of the
newspaperrepon inthe first
place, and asked wheiner

Counsel for Defence pancl Bernard Clark, Gustay Kaliwo and Clive Stanhrook

povesly, Jhut Gur worey iy i@
thay wiven Gie other s B
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{5 8 proscculion wilhoss,
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"Bt Mras, Kamwana res
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ihe pour peopic inthis coun-
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"No doubt about it, We
are not denying the fact of
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Memery Crystal solicitors
31 Southampton Row
London WCI1B 5HT
Tel 0171-242-5905
Fax 0171-242-2058

Contact details Malawi;
c/o PO Box 536
Blantyre Malawi
Tel 623 388
Fax 620 180
14.7.95
Dear Mr Nyasulu,

The Republic of Malawi v Dr Hastings Basda & o

Your fax of yesterday addressed to Clive Stanbrook QC has been passed on
to me as Mr Stanbrook has left Malawi for a short period of time.

As you are aware, before he left Mr Stanbrook did try to make contact with
you in order to discuss our concerns following the publication of a letter
purporting to be from the co-ordinator of the poverty alleviation programme
to a representative of the British Council confirming a payment made from
that fund at the direction of President Muluzi for the private school fees of
the son of a prosecution witness.

It may, of course, be that there is no cause for concern. The letter may be of
dubious veracity or there may be some other perfectly plausible explanation
for this payment. We have to say that our concern about this issue has been

heightened by other information which has been brought to our attention.

Because of the fair manner in which you are endeavouring to conduct the
prosecution of this case we are sure that you will be concerned about any
possible inference that inducements may have been given to a prosecution
witness in order to testify and will be anxious to ascertain whether there is
any merit behind such an inference.

If such inducements have been given then we are obviously anxious to know
the extent of these inducements, the identity of the recipients and the sources.

1



Mr Stanbrook will be contacting you on his return to Malawi in order to
discuss this issue.

Finally, I would like to take this opportunity of thanking both you and your
staff for your help and co-operation during our recent attendance at your
office in order to obtain copies of the additional police witness statements
and other documents. This was much appreciated. We will be sending you a
schedule of the documents copied for your agreement.

Yours sincerely,

gu'\o-«d Olo-ako._.

Bemard Clarke

The Director of Public Prosecutions
Ministry of Justice

Private Bag 333

Lilongwe 3

cc The Director of Public Prosecutions
Blantyre
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DIRECTOR OF PUBLIC PROSECUTIONS
MINISTRY OF JUSTICE
PRIVATE BAQ 333
LILONGWS 3
MALAWI

Telegrama: Leaar, Lilongwe
Talaphoma: Llluagwe 702 411
Fax: 782 176

REF. NO. DPP/H/90/95/\'OL.5 15th July 1995

Messrs:

Clive Stanbrook, Q.C
Bemard Clarke
Lovemore Munlo, S.C.
Bazuka Mhango
Gustav Kaliwo

C/O P.O. Box 336
BLANTYRE

Dcar Sirs

NOTICE OF INTENDED PROSECUTION

On 3rd June 1995 you held a press conference which carried insinuations likely
to lower or undermine the authorities of the learned Justice Mkandawire and
mysclf. On 13th July 1995 you again held a press conferencc reported in the
Daily Times of 14th July 1995 which clearly was libellous of mysclf.

I wish to draw your attention to provisions of 5.113 of the Penal Codc and give
you notice that any further such conduct will prompt your prosecution.

Yours faithfully

I. N K7 NYASGLU
DIREGTOR OF PUBLIC PROSECUTIONS

SR

RECETHED FROM 1137 a7, 12,1998 B3ils |
&z & HE - P. 1



e X7 Ju1y 1995
Qur ref 78/1')023 1.1/hca

vourref DPP/H/90/95/VOL.5

FAO Mr I N K Nyasulu

The Director of Public Prosecutions
Ministry of Justice

Private Bag 333

Lilongwe 3

Malawi

By facsimile/Original by post

Dear My Nyasulu

The Republic of Malawi v Dr Hastings Banda and Others -
Your letter of 15 July 1995

There was no insinuation made in the Press Conference on 3 June 1995 that could
have been considered to lower or undermine either your authority or that of Mr
Justice Mkandawire and certainly no intention to do so.

As far as 14 July 1995 is concerned, the publication of the letter from the Poverty
Alleviation Fund was a matter of public interest and its contents are as much a
matter of concern for the Prosecution as it is for the Defence.

As the person who spoke on this issue, I went to considerable pains to explain that
we would be contacting you about this matter. There is no basis for any
suggestion that you were libelled and there was not the slightest intention on my
part or on the part of any of the Defence lawyers of offering any disrespect to you
or to the Court.

We are aware of the provisions of Section 113 of the Penal Code and take note of
your threat to institute criminal proceedings against the Defence lawyers. We will
naturally be very careful to avoid any conduct that could contravene that
provision. However, you would not expect the Defence lawyers to be in any way
intimidated by your threat from properly and vigorously defending the interests of
their clients.

Meanwhile, I look forward to hearing from you in relation to the payment
apparently made to or on behalf of Mrs Kamwana.

Yours sincerely

Bernard Clarke

31 Southampton Row

London WCI1B 5HT

Telephone
0171-242 5905

Fax
0171-242 2058

LDE No.156

Partners

Peter M. Crystal

D. Harvey Rands
Jonathan P. Davies
Douglas L. Robertson
Lesley A. Gregory
Bernard D. F. Clarke

Andrew Newman

Consultane
W. V.]. Memery

Litigation Manager
Daniel D. Pteiffer

Regulated in the conduct
of investment business by

The Law Sociery



Inraply pleate quote Mo.

DIRECTOR OF PUBLIC PROSECUTIONS
MINISTRY OF JUSTICE

Talegrams: Lroas, U‘LOM'I
Telephose: Liloagws 783 411

Fax: 718217
PRIVATB BAG 333.
LILONGWE'3
MALAWI1
REF. NO. DPP/H/90/95/VOL.5 20TH JULY 1995

Bemard Clarke
31 Southampton Row
London WCIB SHT

REPUBLIC VERSUS DR. HASTINGS BANDA AND OTHERS
Please refer to your letter Ref. No. 78/P0231.1/hca of 18th July 1995.

Be informed that it is unethical and not allowed for dcfence in a criminal case
to approach let alone obtain a statement from a prosccution witness. 1 was
actually in the process of writing you to warn you of this bccause | had
received information that you had actually approached onc of the prosecution

witnesses.

If you do not desist I will not hesitate to have you prosecutcd under Scction 113
of the Penal Code.

Yours sincerely




G.P. I28A

IN THE HIGH COURT OF MALAWI

PRINCIPAL REGISTRY
ArPLicanon |4

Litse, CRIMINAL €EASE NQ, & OF 1995

THE REPUBLIC
YERSUS

I,  DBR. HASTINGS KAMUZU BANDA
2. JOIIN ZENUS UNGAPAKE TEMBO
3, LESTINO AUGUSTINO LIKAOMBA
4.  MACDONAID MOSES KALEMBA
5. MAC WILLIAM LUNGUZI

6. CECILIA TAMANDA KADZAMIRA

ORDER

l{aving heard the Director of Public Prosecutions and read a letter from
Detence Counsel that defence counsel intends to obtain statements from
prosecution witnesses the defence area hereby ordered not to approach or

obtain any statement from any prosecution witness.

Ordered in the Chambers the 20th day of July 1995




tur- DPP/H/90/95/VOL.5

. 78/P0231.1/hca

FAO Mr I N K Nyasulu

The Director of Public Prosecutions
Ministry of Justice

Private Bag 333

Lilongwe 3

Malawi

By facsimile/Original bv post

Dear My Nyasulu

The Republic of Malawi v Dr Hastings Banda and Others

Thank you for your letter of 20 July 1995, together with copies of the Notice and
Order. We will naturally comply with the terms of the Order and I have arranged
for copies to be passed to all members of the Defence team.

I am surprised that you felt it necessary to obtain an Order since had you informed
me of your concerns on this issue, I would have requested that no further
approaches be made to Prosecution Witnesses pending resolution of this matter.

I am very disappointed that you felt it appropriate to write, yet again, threatening
me with prosecution under Section 113 of the Penal Code. You say (without
quoting any authority) that it is "unethical” and "not allowed" for the Defence in
a criminal case to approach, let alone obtain a Statement, from a Prosecution

Witness.

Ethically and legally, there is no property in a witness and we know of no
provision in Malawian law which prohibits such an approach. We do not accept
that such approaches contravened the provisions of Sections 107 or 113 of the
Penal Code. Section 107 applies to a person who: "... practises any fraud or
deceit or knowingly makes or exhibits any false statement, representation, token

or writing...".

Section 113(1)(f) applies to a person who: "...attempts wrongfully (our emphasis)
to interfere with or influence a witness in a judicial proceeding...".

We expressly refute any suggestion that the conduct of the Defence amounted to
a breach of these provisions or of any other provisions of Section 113.

We take the view that any prosecution instigated by you under Sections 107 or 113
would be entirely without reasonable or probable cause and would be malicious.
Yours sincerely "

¢ E ~o~ A

oo
Bernard Clarke '

31 Southampron Row
London WCIB 5HT

Telephone
QL71-242 3905

Fax

C1T1-242 2058

LDE No.[356
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